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SUBPART 4-6
OTHER RULES

Sec.

4-6.1 Power of the Commissioner of Taxation and Finance to adjust [business-aHocation-percentage-and
alternative-business-alocation-percentage] apportionment fraction

4-6.2 [Discretionary adjustment: taxpayer using expense factor in place of property factor]

4-6.3 Rules relating to [aHeeatien] apportionment by a government contractor

pereentage] apportionment fraction

4-6.5 Rules relating to [aHeeatien] apportionment by a corporate partner of a partnership or joint venture

Section 4-6.1. Power of the Commissioner of Taxation and Finance to adjust [business-allocation

percentage-and-alternative-business-aHocation-pereentage] apportionment fraction. ( Tax Law, §[216(8)}} 210-
A(11))
(a) Generally, the [businessaHocationpercentage] apportionment fraction results in a fair [aHecation]

apportionment of the taxpayer's business capital and business income to New York State [and-the-alternative

due-to-the-nature-of-certain-businesses] in certain instances, the [formulas]apportionment fraction used to

[compute-the-percentages] apportion business capital and business income may [werk hardship-tr-some-cases
and-net-dojustice-eitherto-the-taxpayerorto-the-State] not reach a fair result. Subdivision 11 of section 210-A

of Article 9-A of the Tax Law authorizes the commissioner, in his or her discretion or at the request of the

taxpayer, [to-use-ethermetheds] to adjust the apportionment fraction in order to more accurately reflect the

taxpayer’s business activity within New York State. In the case of a combined report, the term “taxpayer” in
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this Subpart means the combined group and the request to adjust the apportionment fraction on the combined

report must be made by the designated agent. If [a-different-methed-is-used] the apportionment fraction is

adjusted, it must be calculated to effect a fair and proper [aHoeation] apportionment of the business incomel[;]

and business capital [and-alternative-business-irceme] reasonably attributable to the State.

(b) When it appears that the [business-allocation-percentage-or-alternative-business-allocation

pereentage] apportionment fraction does not properly reflect the [activity, nature of business,] business income

or business capital of the taxpayer in New York State, the commissioner, in his or her discretion_or at the

request of the taxpayer, may adjust the [business-alocationpercentage-er-alternative-businessalocation

pereentage] apportionment fraction by:

(1) excluding one or more [facters]_items of receipts, net income, net gain or other items included in the

determination of the apportionment fraction;

(2) including one or more [factors], [sueh-as-expenses—purchases-or-contract-values-minus-subeontract

values] other items in the determination of the apportionment fraction; or

{4}] any other similar or different method calculated to effect a fair and proper [aHoeation]

apportionment of the taxpayer’s business income and business capital reasonably attributable to the State .

(c)(1) A taxpayer may not vary the statutory [business-aloeationpercentage-or-alternative-business

W] apportionment

not have such consent prior to the time it files its report must file its report and compute its tax [ir-aceerdance


https://web2.westlaw.com/find/default.wl?mt=70&db=1000144&docname=NYTXS210&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=I60F6B76064B311E0AEC9B2C2140FB943&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=90A0E6FB&referenceposition=SP%3bd08f0000f5f67&rs=WLW15.07
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with-the-statutery-formulas] using the apportionment fraction determined pursuant to section 210-A of the Tax

Law and the applicable requlations in this Part. If a taxpayer receives consent after filing its report, the taxpayer

may then amend the report and use the approved method to compute its tax due.

(2) A request to vary the [statutery-fermula] apportionment fraction must be submitted in writing and

must be submitted separately from the report as prescribed by the Department and must set forth full

information on which the request is based. If the taxpayer has not requested that the commissioner adjust the

apportionment fraction before the date on the first written piece of correspondence received by the taxpayer

from the Audit Division about the commencement of an audit of the report, the determination of whether or not

the apportionment fraction results in a proper reflection of the business income and business capital of the

taxpayer will be made during the course of that audit.

(d) The party seeking to vary the apportionment fraction bears the burden of proof to demonstrate that

the apportionment fraction determined pursuant to section 210-A of the Tax Law and the applicable requlations

in this Part does not result in a proper reflection of the taxpayer’s business income or business capital within the

State and that the proposed adjustment is appropriate.

(e) See Tax Law section 211.5 concerning other powers of the commissioner to adjust business income

and business capital of a taxpayer.

Section 4-6.2 is REPEALED.

Section 4-6.3. Rules relating to [aHeeatien] apportionment by a government contractor. (Tax Law, 8

[210(8)] 210-A(11)).

Government contracts are awarded on several bases including cost sharing, time and materials, fixed price

and cost plus a fee. Reimbursed costs as well as fees, commissions, incentive payments and any other type of
remuneration paid to a taxpayer for the performance of a government contract must be included in the

computation of the [aHoeation-factors] apportionment fraction. Reimbursed costs must be included in
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computing the [aHeeationfactors] apportionment fraction even though reimbursed costs are not reported as

receipts in the taxpayer's Federal income tax return. [\Ahere-reim

Section 4-6.4. Short period [

alocation-percentage] apportionment fraction. (Tax Law, § [216{8}] 210-A(11))

(a) A taxpayer [which] that is subject to tax for a period less than its taxable period for Federal income

tax purposes computes its [business-aloeationand-alternative-business-aHocation-percentage] apportionment

fraction only for the period it is subject to tax in New York State.

(b) [
or-trucking-business;-the] The business income and business capital for the short period are [aHoeated]

apportioned by [2
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apportionment fraction determined pursuant to section 210-A of the Tax Law and the applicable requlations in

this Part, using only those receipts, net income, net gain and other items for the period for which it is subject to

the tax in New York State.

See Tax Law section 210-A and subdivision (b) of section 4-2.2 of this Part for method of computing the

[business-alocation-percentage] apportionment fraction. [See-section210(3-a)}(a)-ofthe TaxLawformethod

)] (c) The short period [bt

percentage] apportionment fraction must be applied to business income and business capital [anrd-alernative

businessthcomerespectively-which] that have been prorated to represent business income and business capital
[and-akternative-business-trcome] for the period for which the taxpayer is subject to tax in New York State.

Prorated business income[;]and prorated business capital [and-prorated-atternative-businessinrcome] are

computed as follows:

(1) divide business income[;] or business capital [eralternative-businesstrcome] before [aloeation]
apportionment by the number of months covered by the taxpayer's Federal return; and
(2) multiply the figure determined in paragraph (1) of this subdivision by the number of months for which

the taxpayer is subject to tax in New York State.
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Example 1: A corporation incorporated in the State of Delaware in [1990] 2010 became subject to tax in
New York State on July 2, [£997] 2016. The taxpayer reports on a fiscal year ending November 30th. The short

period [business-aHocationpercentage] apportionment fraction, computed as described in subdivision (b) of this

section, is 20 percent. It had business income of $24,000 for the 12-month period covered by the Federal return.
The taxpayer's [aHoeated] apportioned business income is $2,000, computed as follows:

$24,000 divided by 12 (months) = $2,000

$2,000 x 5 (months) = $10,000

$10,000 x 20% = $2,000

[€B] (d) A taxpayer must submit complete details with its report showing how it computed [each-factorof

] its apportionment fraction for

the period it is subject to tax in New York State, if for less than a full year. If, in the opinion of the

Commissioner, the prorated business income or [the prorated alternative business income] prorated business

capital for the period for which the taxpayer is subject to tax in New York State does not properly reflect the

business income [er-alternative-businesstrcome] and business capital for such period, the Commissioner may

determine business income [oralternative-business-ineeme] and business capital solely on the basis of the

taxpayer's business income [eraternative-businesstrcome] and business capital during such period.

4-6.5 text to be added later




