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STATE OF NEW YORK
COMMISSIONER OF TAXATION AND FINANCE

ADVISORY OPINION PETITION NO. C990610A

On June 10, 1999, a Petition for Advisory Opinion was received from Delphi Automotive
Systems Corporation, 1450 West Long Lake Road, Troy, Michigan 48098.

The issue raised by Petitioner, Delphi Automotive Systems Corporation, is whether it is a
"new business" and thus entitled to the refundibility of investment tax credit, under section 210.12(e)
of the Tax Law.

Petitioner submits the following statement of facts as the basis for this Advisory Opinion.

Before 1991, the production of parts by General Motors Corporation ("GM") was conducted
by many separate automotive parts operations which GM had acquired over time. These operations
were generally managed independently from each other within the GM organization and were
accounted for as separate divisions within GM. In 1991, GM organized its component businesses
into the Automotive Components Group in order to improve the competitiveness of these operations
and increase its business through penetration of new markets. Since that time, the Group has been
transformed from a North America-based, captive component supplier to GM into a global supplier
of components, integrated systems and modules for a wide range of customers. In 1995, the group
was given the name "Delphi Automotive Systems" ("Delphi") in order to establish its separate
identity in the automotive parts industry.

Petitioner was incorporated in Delaware on September 16, 1998. Petitioner is a holding
company that holds a 100 percent interest in Delphi Automotive Systems LLC ("Delphi LLC"), a
company that operates in New York State through several divisions including the Delphi Harrison
Thermal Division ("Delphi Harrison") and Delphi's Energy and Engine Management Systems
Division. Delphi LLC was formed in Delaware on September 16, 1998. Petitioner will be treating
Delphi LLC as a branch or division of Petitioner for federal income tax purposes as provided under
section 301.7701-3 of the Treasury Regulations, and will also be treating it as a branch or division
of Petitioner for purposes of Article 9-A of the Tax Law.

On January 1, 1999, GM transferred certain assets to Petitioner, and its subsidiaries, and
Petitioner and its subsidiaries have assumed, or agreed to assume, pay, perform, satisfy and
discharge, the related liabilities. This transaction qualified for "tax-free" treatment under section 351
of the Internal Revenue Code("IRC").
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On February 5, 1999, immediately prior to which Petitioner was wholly owned by GM,
Petitioner completed an initial public offering (the "IPO") of 100 million shares of Petitioner $.01
par value common stock thereby reducing GM's holdings to 82.3 percent. On May 28, 1999, GM
divested itself of its entire interest in Petitioner by distributing all of its shares of Petitioner's
common stock to holders of GM's common stock (the "Distribution"). This Distribution was
accomplished through a tax-free spin-off ( a pro rata distribution by GM ofits shares of Petitioner's
common stock to holders of GM's common stock) under section 355 of the IRC.

Petitioner is an independent publicly traded company headquartered in Troy, Michigan, that
is listed on the New York Stock Exchange and other global exchanges. Petitioner is an automotive
supplier dealing in "Dynamics and Propulsion, Safety, Thermal and Electrical Architecture, and
Electronics & Mobile Communications." As a world leader in the automotive supply business,
Petitioner is comprised of 196,000 employees operating 208 wholly-owned manufacturing sites,
participates in 46 joint ventures and operates 27 technical centers in 36 countries. Petitioner's
integrated systems and modules are designed to simplify vehicle manufacturers' processes while
meeting the demands of today's high-tech vehicles with its main focus being customer satisfaction
through technology leadership, world class quality, cost, scheduled delivery and responsiveness.

Delphi Harrison's capital funding will be utilized for new product and process technologies
such as newly designed compact / ultra-thin heat exchange products, newly designed compact air
conditioning modules and new lean cell manufacturing processes.

Since May 28, 1999, the spin-off date from GM, not more than 50 percent of the number of
shares of Petitioner's voting stock has been held by a taxpayer subject to tax under Article 9-A or any
of the other provisions enumerated in section 210.12(j) of the Tax Law, because Petitioner is owned
by many different investors, and is no longer owned by GM. After the spin-off date, no shareholder
owns more than 50 percent of Petitioner's voting stock.

Petitioner states that it is not substantially similar in operation to GM since Petitioner's
business is the manufacture of automotive and non-automotive components while GM's business is
the assembly and sale of motor vehicles. Petitioner also states that for the years prior to 1999, the
GM divisions that are now Delphi LLC operations that are still operating plants in New York State
manufactured the following products: Delphi Harrison which operates in Lockport, New York,
manufactured condensers (which cover the complete range of automotive air conditioning needs),
heater cores, evaporators, heating, ventilating and air conditioning modules, heavy-duty oil coolers,
automotive oil coolers, radiators, powertrain cooling modules, accumulator dehydrators, 6-cylinder
axial-type H-6 compressors, V-5f, V-6 and V-7 variable displacement compressors, and compact
variable compressors; while Delphi's Energy and Engine Management Systems Division which
operates in Rochester, New York, manufactured throttle bodies, fuel rails, fuel rail assemblies,
integrated air fuel modules, exhaust gas recirculation valves (both linear and backpressure),
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evaporative emissions canisters, and generator die casts. No other GM plant manufactured similar
products either in New York or in any other state during the years prior to 1999.

For calendar year 1999, Petitioner will be filing two short-period returns for both federal
income tax purposes and New York State franchise tax purposes. The first short period will be
January 1, 1999 through May 31, 1999; the second short period will be June 1, 1999 through
December 31, 1999.

It should be assumed for purposes of this advisory opinion that asset acquisitions by
Petitioner will qualify for the investment tax credit under section 210.12(b)(1) of the Tax Law as
property principally used by Petitioner in the production of goods by manufacturing.

Discussion

Section 301.7701-3(a) of the Treasury Regulations, provides that a business entity that is not
required to be classified as a corporation is an "eligible entity" that can elect its classification for
federal income tax purposes. A domestic eligible entity that has a single member can elect to be
classified as an association or elect to be disregarded as an entity separate from its owner. Under
section 301.7701-3(b)(1) of the Treasury Regulations, the default classification of an entity that has
a single owner will be that it is not an entity separate from its owner. If the entity wants to be
classified as an association, it must make the election pursuant to section 301.7701-3(c) of the
Treasury Regulations.

It has been established that the classification of an LLC for New York State tax purposes will
follow the classification accorded the LLC for federal income tax purposes. (See, FGIC CMRC
Corp, Adv Op Comm T & F, April 1, 1996, TSB-A-96(11)C; and Department of Taxation and
Finance Memorandum, TSB-M-94(6)I and (8)C, October 25, 1994.) Following federal conformity
with respect to classifying LLCs, a single member LLC which is a domestic eligible entity that does
not make the election for federal income tax purposes pursuant to section 301.7701-3 of the Treasury
Regulations would not be classified as an entity separate from its owner. If its owner is a
corporation, it would be considered a branch or division of the owner corporation.

In this case, Delphi LLC is treated as a division of Petitioner for federal income tax purposes
and, therefore, Delphi LLC will be treated as a division of Petitioner for purposes of Article 9-A of
the Tax Law.

Section 210.12 of the Tax Law allows an investment tax credit against the tax imposed under
Article 9-A of the Tax Law. For taxable years beginning after 1990, section 210.12 allows an
investment tax credit equal to five percent with respect to the first $350 million of the investment
credit base and four percent with respect to the investment credit base in excess of $350 million. The
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investment credit base is the cost or other basis for federal income tax purposes of qualified tangible
personal property and other tangible property, including buildings and structural components of
buildings.

Under section 210.12(b) of the Tax Law and section 5-2.2 of the Business Corporation
Franchise Tax Regulations ("Article 9-A Regulations"), the term "qualified property" means tangible
personal property and other tangible property, including buildings and structural components of
buildings, which:

(1) isacquired, constructed, reconstructed or erected by the taxpayer after
December 31, 1968;

(2) is depreciable pursuant to section 167 of the Internal Revenue Code;
3) has a useful life of four years or more;

(4) is acquired by the taxpayer by purchase as defined in section 179(d)
of the Internal Revenue Code;

®)) has a situs in New York State; and

(6) is principally used by the taxpayer in the production of goods by
manufacturing, processing, assembling, refining, mining, extracting,
farming, agriculture, horticulture, floriculture, viticulture or
commercial fishing.

Section 210.12(e)(1) of the Tax Law, provides, in part, that:

if the amount of credit allowable under this subdivision for any taxable year
reduces the tax to [the higher of the amounts prescribed in section 210.1(c) and (d)
of the Tax Law] ... any amount of credit allowed for a taxable year commencing ...
on or after [January 1, 1987] and not deductible in such year may be carried over to
the fifteen taxable years next following such taxable year and may be deducted from
the taxpayer's tax for such year or years. In lieu of such carryover, any such taxpayer
which qualifies as a new business under [section 210.12(j) of the Tax Law] may elect
to treat the amount of such carryover as an overpayment of tax to be credited or
refunded in accordance with the provisions of [section 1086 of the Tax Law],
provided, however, the provisions of [section 1088(c) of the Tax Law]
notwithstanding, no interest shall be paid thereon.
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Section 210.12(e)(1) of the Tax Law provides that if the amount of investment tax credit
allowed under section 210.12 of the Tax Law for any taxable year reduces the tax due for such year
to less than the higher of the amounts prescribed in section 210.1(c) and (d) of the Tax Law, any
amount of credit thus not deductible in such year may be carried over to the following 15 years, and
may be deducted from the taxpayer's tax for such year or years. In lieu of such carryover, a taxpayer
which qualifies as a "new business" under section 210.12(j) of the Tax Law, may elect to treat the
amount of such carryover as an overpayment of tax to be credited or refunded in accordance with
the provisions of section 1086 of the Tax Law.

Section 210.12(j) of the Tax Law provides that for purposes of section 210.12(e) of the Tax
Law, a "new business" shall include any corporation except:

1. a corporation in which over 50 percent of the number of shares of stock
entitling their holders to vote for the election of directors or trustees is owned or
controlled, either directly or indirectly, by a taxpayer subject to tax under Article 9-A;
section 183, 184, 185, 186 of Article 9; Article 32 or 33 of the Tax Law; or

2. a corporation that is substantially similar in operation and in ownership to
a business entity or entities taxable, or previously taxable under Article 9-A; section
183, 184, 185, or 186 of Article 9; Article 32 or 33; or Article 23 or that would have
been subject to tax under Article 23, as such article was in effect on January 1, 1980,
or the income (or losses) of which is (or was) includable under Article 22 of the Tax
Law whereby the intent and purpose of section 210.12(e) of the Tax Law with respect
to refunding of credit to new business would be evaded; or

3. a corporation that has been subject to tax under Article 9-A for more than
four years (excluding short periods) prior to the taxable year during which the
taxpayer first becomes eligible for the investment tax credit.

Therefore, a corporation is a "new business" unless it is described in any of these three
conditions. For the short period January 1, 1999 through May 31, 1999, Petitioner was not a new
business, pursuant to section 210.12(j)(1) of the Tax Law, because for that entire period it was more
than 50 percent owned by GM, a taxpayer under "Article 9-A of the Tax Law.

After GM's divestiture of stock in Petitioner on May 28, 1999, Petitioner was no longer more
than 50 percent owned or controlled by a taxpayer described in section 210.12(j)(1) of the Tax Law.
Further, while immediately upon such divestiture Petitioner was substantially similar in ownership
to GM, since Petitioner was as of that moment a 100 percent publicly traded corporation, it must be
presumed that such similarity in ownership was immediately dissipated, such that the situation
described in section 210.12(j)(2) of the Tax Law no longer applied. Therefore, with respect to
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Petitioner's short period return, June 1, 1999 through December 31, 1999, Petitioner will satisfy the
first and second conditions of section 210.12(j) of the Tax Law (i.e., was not as there described),
from which it follows that Petitioner is and will be a new business with respect to qualifying property
placed in service after May 28, 1999, and before the end of its first five taxable years (excluding
short taxable periods).

DATED: November 3, 1999 /s/
John W. Bartlett
Deputy Director
Technical Services Bureau

NOTE: The opinions expressed in Advisory Opinions are
limited to the facts set forth therein.



