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 On March 18, 2011, the Department of Taxation and Finance received a Petition for Advisory 
Opinion from name and address redacted. Petitioner asks whether, for purposes of determining if he spent 
or will spend 450 days or more in a foreign country for purposes of the “548-day rule”, both full and part 
days in a foreign country should be counted. 
 
 We conclude that both full and part days in a foreign country should be counted in determining 
whether an individual has spent (or will spend) 450 days or more in a foreign country under the 548-day 
rule. 
 
Facts 
 
 Petitioner is a New York domiciliary who is living and working in a foreign country. The tax 
years involved in this petition are 2009, 2010 and 2011. 
 
Analysis 
 
 The “548-day rule” is contained in Tax Law Section 605(b)(1)(A)(ii). This provision states that a 
New York State domiciliary will not be deemed a New York State resident notwithstanding his or her 
domiciliary status if that person: 
 
(1)  within any consecutive 548-day period, is present in a foreign country or countries for at least 450 

days; and 
 
(2)  during the period of 548 consecutive days, the taxpayer, the taxpayer's spouse (unless the 

taxpayer and spouse are legally separated) and the taxpayer's minor child are not present in 
New York State for more than 90 days; and 

 
(3)  during the nonresident portion of the taxable years within which the 548-day period begins and 

ends, the number of days in which the taxpayer is present in New York State does not exceed the 
same ratio to 90 as the number of days in that taxable year bears to 548. 

 
 The Income Tax Regulation in 20 NYCRR § 105.20(c) provides that, in counting the number of 
days spent within and without New York, any part of a calendar day constitutes a day spent within 
New York State, except when such presence is strictly for travel to a destination outside the state, or while 
traveling through the State. 
 
 The same method should apply in determining whether the taxpayer is present in a foreign 
country for the requisite number of days, i.e., both full and part days in a foreign country should be 
counted in determining whether an individual has spent (or will spend) 450 days or more in a foreign 
country under the 548-day rule.  It is possible for a taxpayer to spend part of a day in both New York 
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State and a foreign country, in which case the day would count as a day spent in New York State toward 
the 90-day maximum within the 548-day period and a day spent in a foreign country toward the 450-day 
minimum, subject to the travel exception.  Thus, the same calendar day may be counted in both the 
New York and the foreign country tabulation in certain instances. 
 
 
 
 
DATED: May 6, 2011 /S/ 
 DEBORAH LIEBMAN 
 Deputy Counsel 
 
 
NOTE: An Advisory Opinion is issued at the request of a person or entity. It is limited to the facts set 

forth therein and is binding on the Department only with respect to the person or entity to 
whom it is issued and only if the person or entity fully and accurately describes all relevant 
facts. An Advisory Opinion is based on the law, regulations, and Department policies in effect 
as of the date the Opinion is issued or for the specific time period at issue in the Opinion. 


