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Qualified Empire Zone Enterprise (QEZE) Tax Credits

On May 29, 2002, Governor George E. Pataki signed Chapter 85 of the Laws of 2002. This
legislation, in part, amended the Tax Law to make clarifications to the Empire Zones Program Act.
ThisTSB-M includesinformation from prior legislation (Ch. 63, L. 2000) and from Chapter 85 of
the Laws of 2002. Asa result, thisTSB-M supersedes TSB-M-01(1)C and TSB-M-01(2)I.

Thefollowingisasummary of changesto the Empire Zones Program resulting from the new

legidlation:

. the effective date for Empire Zone designations has been extended for tax purposes;

. definitions of employment test, employment number, taxableyear, test date, test year,
and eligible real property taxes have been amended,;

. the benefit period has been renamed the business tax benefit period and redefined;

. limitation and recapture provisions were added to the QEZE Credit for Real
Property Taxes, and

. the computation of the tax factor for flow-through entities and combined filers has
been codified.

Business enterpriseswhoseeligibility for the QEZE Real Property Tax Credit or QEZE Tax
Reduction Credit may be affected by the changes regarding the employment test, employment
number, test year and eligible rea property taxes are those enterprises that:

. have employeeswho wereempl oyed by arel ated person (asrelated per sonisdefined
in the Internal Revenue Code);

have employeesin Empire Zones in which they are not certified;

relocated to an Empire Zone from a business incubator facility;

are located in an Empire Zone as aresult of a boundary amendment;

were certified under Article 18-B of the General Municipal Law on the last day of
their taxable year, so that these businesses now will have a different base period
based on the amended definition of test year;

. make paymentsin lieu of taxes (PILOT payments).

Unless otherwise noted, these changes are deemed to have been in effect since January 1,
2001.
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General Information

The Empire ZonesProgram Act was added to the Tax Law by Chapter 63 of the L aws of 2000,
and applies to taxable years beginning on or after January 1, 2001. The Act provided for two new
creditsagainst corporate and personal incometaxesfor Qualified Empire Zone Enterprises (QEZES)
subject to tax under Articles 9-A (Franchise Tax on Business Corporations), 22 (Personal Income
Tax), 32 (Franchise Tax on Banking Corporations) or 33 (Franchise Tax on Insurance Corporations)
of the Tax Law. QEZEs that annually meet an employment test are entitled to the QEZE Credit for
Real Property Taxes for eligible real property taxes imposed on zone property and the QEZE Tax
Reduction Credit. The Act also changed the term economic development zone to Empire Zone
wherever it appeared in the Consolidated or Unconsolidated Laws of New Y ork. Chapter 85 of the
Laws of 2002 made technical amendments to these QEZE tax credits.

The QEZE tax creditsaregenerally availablefor 14 taxable years provided the QEZE annually
meetsthe employment test (described below). Thelegislation providesthat abusiness enterprise may
be a QEZE for up to 15 years (the business tax benefit period). However, because the benefit period
factor for year 15 is 0, there are no credits available for that year.

Section 969(a) of Article 18-B of the General Municipal Law provides that a designation of
anareaasan EmpireZonewill remain in effect during the period beginning on the date of designation,
and ending July 31, 2004. The Tax Law wasamended by Chapter 85 to providethat if the designation
of an areaasan Empire Zoneisno longer in effect because section 969 of the General Municipal Law
was not amended to extend the effective date of such designation beyond July 31, 2004, a business
enterprisethat was certified pursuant to Article 18-B of the General Municipal Law on July 31, 2004,
will be deemed to continue to be certified for purposes of the QEZE tax benefits. In addition, all
references to Empire Zones in the provisions of the Tax Law concerning QEZEs shall be read as
meaning areas designated as Empire Zones on July 31, 2004.

A business enterprisethat received QEZE credits inaprior tax year but no longer meetsthe
eigibility requirements as a result of the changes made in Chapter 85 of the Laws of 2002 is not
required to amend its tax returns for previous years. However, for tax returns not yet filed, the
enterprise must use the rules set forth in this memorandum when determining the employment test,
employment number, and test year.

General definitions

A Qualified Empire Zone Enterprise (QEZE) means a business enterprise that has been
certified under Article 18-B of the Genera Municipal Law prior to July 1, 2005, which annually
meets an employment test, during the business tax benefit period.

The business tax benefit period consists of :

. thefirst fifteen taxable yearsbeginning on or after January 1, 2001, for businesseswith atest
date occurring on or before December 31, 2001, or
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. thefirst fifteen taxable yearsfollowing the test year for businesses with atest date occurring
on or after January 1, 2002.

Theemployment test will be met for ataxableyear if: (i) the businessenterprise’ semployment
number in al Empire Zones for the taxable year equals or exceeds its employment number in all
Empire Zonesfor the base period, and (ii) the business enterprise’ semployment number in New Y ork
State outside of the Empire Zones for the taxable year equals or exceeds its employment number in
the State outside of the Empire Zones for the base period.

Taxable year means the tax year of the business enterprise under Section 183, 184, 185 or
former Section 186 of Article 9 (Corporation Tax), or under Article 9-A (Franchise Tax on Business
Corporations), Article22 (Personal IncomeTax), Article 32 (Franchise Tax on Banking Corporations),
or Article 33 (Franchise Tax on Insurance Corporations) of the Tax Law. If abusinessenterprisedoes
not have ataxable year under the preceding sentence becauseit is exempt from taxation or otherwise
not required to file atax return under any of the above-referenced sections or articles, then taxable
year meansthe business enterprise’ staxable year for federal incometax purposes, or, if the enterprise
does not have ataxable year for federal income tax purposes, the calendar year.

Employment number meansthe average number of individual s (excluding general executive
officers, in the case of a corporation) employed full-time by the business enterprise for at |east one-
half of the taxable year. The number of these individualswho are employed full-time by the business
enterprise for at least one-half of the taxable year is computed by: (i) determining the number of
individual s so employed on March 31, June 30, September 30, and December 31 during the applicable
taxable year; (ii) adding together the number of such individuals determined on each of those dates;
and (iii) dividing the sum by the number of such dates occurring within the applicable taxable year.
Employed full-time means a job consisting of at least 35 hours per week and includes two or more
jobsthat together constitute the equivalent of ajob of at least 35 hours per week. A seasonal business
(a business that regularly operates for less than an entire tax year, e.g., ski resort) that employs
individuals full-time for at least three months of continuous duration may include those individuals
in the employment number.

Note: For purposes of the employment test, for taxable years beginning on or after January
1, 2002, the employment number for the taxable year and base period will not include individuals
employed within the immediately preceding 60 months by arelated person to the QEZE as defined
in Internal Revenue Code (IRC), section 465(b)(3)(C). (See attached Addendum on page 23).

Test date means the later of July 1, 2000, or the date prior to July 1, 2005, on which the
business enterprisewasfirst certified under Articlel8-B of the General Municipal Law. Accordingly,
abusiness enterprise that has been certified under the General Municipal Law prior to July 1, 2000,
Is deemed to have atest date of July 1, 2000. That business enterprise does not need to be recertified
under Article 18-B to qualify for the QEZE benefits.

Test year means the last taxable year of the business enterprise ending befor e the test date.
If a business enterprise does not have ataxable year that ends before the test date, then the enterprise
will be deemed to have atest year that is either the last calendar year ending before itstest date or, if
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the enterprise has asits taxable year afiscal year, the last such fiscal year ending beforeitstest date.
(Previoudly, test year was defined as the last taxable year ending on or before the test date.)

Base period means the five taxable years immediately before the test year. If a business
enterprise has fewer than five taxable years before the test year, then the term base period will mean
the smaller set of taxableyears. Inthe case of abusiness enterprisethat isfirst doing businessin New
York State in the year the enterprise is certified, the employment number in the base period is zero.
(See Employment test for businesses with a base period of zero years below.)

Newly designated empire zones or changesin empire zone boundaries

In the case of a newly designated zone or if the boundaries of an existing zone have been
revised, the employment number in the base period and test year are determined as if the new zone
or the boundaries of the revised zone existed during the base period and test year and the business
enterprise had been located in the new or revised zone.

Relocation from a businessincubator facility

If abusinessenterpriserel ocatesto an Empire Zonefromabusinessincubator facility operated
by a municipality or by a public or private not-for-profit entity which provides space or business
support services or both to newly established enterprises, the employment number in the base period
is determined as if such business enterprise had been located in the Empire Zone during the base
period.

Employment test for businesses with employeesin Empire Zones in which they are not
certified

Prior to the enactment of Chapter 85 of the Laws of 2002, the employment test was met for a
taxable year if: (i) the business enterprise’'s employment number in Empire Zones in which the
business enterpriseis certified under Article 18-B of the General Municipal Law for the taxable year
equaled or exceeded its employment number in such zones for the base period, and (i) the business
enterprise’ semployment number in New Y ork State outside of the Empire Zonesfor the taxable year
equaled or exceeded its employment number in the State outside of such zones for the base period.

In applying the two-part employment test as originally enacted, a business enterprise that had
employees in an Empire Zone in which it was not certified under Article 18-B of the Generad
Municipal Law would have included those employees in the employment numbersfor part (ii) of the
test (employees|ocated outside the zone, but within New Y ork State). However, under the amended
definition of employment test, all the enterprise’ squalifying employeesin Empire Zonesareincluded
in the employment numbersfor part (i) (employees located within the zone) of the employment test,
regardless of whether the enterpriseis certified in all of those zones.

Employment test for businesses with a base period of zero years

The employment test described bel ow for business enterpriseswith abase period of zero years
is effective August 1, 2002, and does not apply to any business enterprise that was certified under
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Article 18-B of the General Municipal Law prior to August 1, 2002, or to any business enterprise that
has received awritten letter of commitment regarding Empire Zone benefits from the Department of
Economic Development prior to August 1, 2002. Generally, abusiness enterprise will be considered
to be certified prior to August 1, 2002, if the effective date on its Empire Zones Program Certificate
of Eligibility is prior to August 1, 2002.

If the base period is zero years and the enterprise has an employment number in such zone(s)
of greater than zero with respect to a taxable year, then the employment test will be met only if the
enterprise qualifies as a new business as defined below.

For purposes of the preceding paragraph, a new business is any business entity, except one
whichissubstantially similar in operation and in ownership to abusiness entity taxable, or previously
taxable, under sections 183, 184, 185, or 186 of Article 9 of the Tax Law; or under Article 9-A, 32,
or 33 of the Tax Law; or under Article 23, or which would have been subject to Article 23 (as such
article was in effect on January 1, 1980), or the income (or losses) of which is (or was) includable
under Article 22 of the Tax Law.

QEZE Credit for Real Property Taxes
Whoiseligible

A taxpayer that issubject to tax under Article 9-A, 22, 32 or 33 of the Tax Law andisaQEZE,
asole proprietor of aQEZE, a shareholder of aNew Y ork S corporation that isaQEZE, or apartner
of a partnership that is a QEZE, is allowed a credit against its Article 9-A, 22, 32 or 33 tax, for
eligiblereal property taxesimposed on property owned by the QEZE. For purposes of thisTSB-M,
the term partnership includes an LLC which has elected to be treated as a partnership for federal
income tax purposes and partner includes a member of an LLC which has elected to be treated as a
partnership.

(Tax Law, section 15(a))

Definitions

The benefit period factors to be used in calculating the QEZE credit for real property taxes
are listed in the following table:

Taxable year of the benefit period Benefit period factor

Years 1-10 1.
Year 11
Year 12
Year 13
Year 14
Year 15

ONDNO DO
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The employment increase factor isan amount which cannot exceed 1, but that is the greater
of the following:

D The excess of the QEZE’s employment number in the Empire Zones in which the
QEZE is certified under Article 18-B of the General Municipa Law for the taxable
year, over the QEZE’ s test year employment number in such empire zones, divided
by the QEZE’s test year employment number in the zones in which the QEZE is
certified. (Note: Where a QEZE’ s employment number in the zones for the taxable
year exceeds the QEZE’ s employment number in the zones for the test year, and the
test year employment number is zero, the employment increase factor will be 1.0); or

2 The excess of the QEZE's employment number in zones in which the QEZE is
certified under Article 18-B of the General Municipal Law for the taxable year, over
the QEZE’ stest year employment number in such zones, divided by 100.

Eligible real property taxes means the taxes imposed on real property that is owned by the
QEZE and located in an Empire Zone in which the QEZE is certified under Article 18-B of the
Genera Municipal Law. Thereal property taxes must become alien ontherea property in ataxable
year in which the owner of the property isboth certified under Article 18-B of the General Municipal
Law and a QEZE. In general, the lien date is the first day of the period for which the taxes are
imposed.

Payments in lieu of taxes (PILOTs) made to the State, a municipal corporation or a public
benefit corporation for property owned by the QEZE and located in an empire zone in which the
QEZE is certified are considered eligible real property taxes if the PILOTs are made by the QEZE
pursuant to awritten agreement. However, PILOTsmade by a QEZE pursuant to awritten agreement
executed or amended on or after January 1, 2001, do not constitute eligible real property taxes unless
thewritten agreement is approved by both the Department of Economic Devel opment and the Office
of Real Property Servicesas satisfying generally accepted and recognized normsand standards of real
property tax appraisals.

(Tax Law, section 15(c) through (€))
Amount of credit

The amount of the credit is the product (or pro rata share of the product, in the case of a
shareholder of aNew Y ork S corporation or apartner of apartnership) of thefollowing threefactors:

D the benefit period factor;

(2)  the employment increase factor; and

(©)] theeligiblereal property taxes, paid or incurred by the QEZE, during the taxable year.
(1) x (2) x (3) = Amount of QEZE Credit for Real Property Taxes

(Tax Law, section 15(b)
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Limitation on the amount of credit

A limitation on the amount of QEZE Credit for Real Property Taxes which may be claimed
in a taxable year was added for taxpayers that are certified under Article 18-B of the General
Municipa Law on or after August 1, 2002.

The credit is limited to the greater of the following two amounts:

(1)  Theemployment increase limitation, which isthe product of (A) $10,000 and (B) the
excess of the QEZE’ semployment number inthe zonesinwhich the QEZE iscertified
for the taxable year, over the QEZE' stest year employment number in such zones, or

(2)  Thecapita investment limitation, which isthe product of (A) 10% of the cost or other
basis of the real property and (B) the greater of:

> the percentage of thereal property physically occupied and used by the QEZE
or by a related person to the QEZE, asrelated personisdefinedin IRC section
465(b)(3)(c) (see attached addendum); or

> the percentage of the cost or other basis attributable to the construction,
expansion or rehabilitation of thereal property (as opposed to the acquisition)
by the QEZE. If 50% or more of the cost or other basis is attributable to the
construction, expansion or rehabilitation of thereal property (asopposedtothe
acquisition), then this percentage shall be deemed to be 100%.

The cost or other basis of the real property isthe greater of:

. the cost or other basisfor federal incometax purposes on the later of January 1, 2001,
or on the effective date of the QEZE’ s certification under Article 18-B of the General
Municipal Law, of real property, including buildings and structural components of
buildings, owned by the QEZE and located in Empire Zones in which the QEZE is
certified ; or

. the cost or other basis for federal income tax purposes, of the real property (as
described above) on the last day of the tax year in which the QEZE is claiming the
credit.

Any taxpayer certified under Article 18-B of the General Municipal Law before August 1,
2002, is not subject to this limitation in any year of the business tax benefit period.

(Tax Law, section 15(f))
Application and refund of the credit

The legidation provides that a business enterprise may be a QEZE for up to 15 years.
However, since the benefit period factor for year 15 is zero, thereisno credit available for that year.
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The credit will be available for each of the first 14 years during the business tax benefit period, but
only for those taxable years for which the employment test is met.

A businessenterprisethat becomesacertified Empire Zone businessunder Article 18-B of the
General Municipal Law and subsequently hasits certification revoked under that article will ceaseto
be a QEZE on the first day of the taxable year in which the business enterprise’s certification is
revoked for purposes of Articles 9-A, 22, 32 and 33.

For Article 9-A taxpayers, the credit deducted for each taxable year cannot reduce the tax to
an amount less than the tax due on the minimum taxable income base or the fixed dollar minimum,
whichever is higher.

For Article 32 and 33 taxpayers, the credit deducted for each taxable year cannot reduce the
tax to an amount less than the fixed minimum tax of $250.

For Article 22 taxpayers, the credit deducted for each taxable year can reduce the tax to zero.
The credit may not be applied against the MTA surcharge under Article 9-A, 32, or 33.

Any amount of the credit not deductible in the current taxable year may be credited or
refunded. The Tax Law does not alow for the payment of interest on the refund.

(Tax Law, section 14(i), 210.27, 606(bb), 1456(0) and 1511(r))
Recapture of credit

For taxable years beginning on or after January 1, 2001, a portion of the QEZE real property
tax credit must be recaptured if the amount of the real property taxes on which the credit was
calculated is subsequently reduced by a final order in any proceeding under Article 7 of the Real
Property Tax Law or other provision of law. Therecaptureamount isequal to theamount of the credit
originally taken, less the amount of credit recalculated using the reduced real property taxes.

(Tax Law, section 15(g))

QEZE Tax Reduction Credit
Whoiseligible

A taxpayer that issubject to tax under Article 9-A, 22, 32 or 33 of the Tax Law andisaQEZE,
asole proprietor of aQEZE, ashareholder of aNew Y ork ScorporationthatisaQEZE, or apartner
of apartnership that isaQEZE, isallowed acredit against its Article 9-A, 22, 32 or 33 tax, based on
the following rules and additional definitions. For purposes of this TSB-M, the term “ partnership”
includes an LL C which has elected to be treated as a partnership for federal income tax purposes and
“partner” includes a member of an LLC which elects to be treated as a partnership.

(Tax Law, section 16(a))
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Definitions

The zone allocation factor isthe percentage that represents the QEZE’s economic presence
in Empire Zones in which the QEZE is certified under Article 18-B of the General Municipal Law.

The zone allocation factor is calculated by adding the two percentages determined in (1) and
(2) below and then dividing the result by 2.

D Determine the percentage of the QEZE’ sreal and tangible personal property in Empire Zones
by dividing the average value of the QEZE’s real and tangible persona property, whether
owned or rented to it, in Empire Zones in which the QEZE is certified, during the period
covered by its return, by the average value of all the QEZE’s real and tangible personal
property, whether owned or rented to it, within the state during that period.

Value of the QEZE’s real and tangible personal property means the adjusted basis of the
properties for federal income tax purposes (except that the value of rental property shall be
eight times the gross rents payabl e by the QEZE for the rental property for the taxable year).
However, if a QEZE has made a one-time, revocabl e election, which has not been revoked,
to use fair market value as the value of all of its real and tangible persona property for
purposes of the property factor of the business allocation percentage, the QEZE may also use
fair market value for purposes of this computation.

2 Determine the percentage of the QEZE’ swagesin Empire Zones by dividing thetotal wages,
salaries, and other persona service compensation computed on the cash or accrual basis
according to the method of accounting used by the QEZE in the computation of entire net
income, during the taxable year, of employees within Empire Zones in which the QEZE is
certified, except general executive officers, by the total wages, salaries and other personal
service compensation, similarly computed, during the taxable year, of al the QEZE's
employees within the state, except general executive officers.

For Article 22 (personal income tax) purposes, references in the zone allocation factor to
property, wages, salaries, and other personal service compensation are considered to be referencesto
those items connected only with the conduct of the QEZE business. Therefore, thereferenceto entire
net incomein (2) above, would be net profit (loss) or ordinary income (loss) of the QEZE for Article
22 purposes.

(Tax Law, section 16(e))

Thetax factor iscalculated as detailed below. Inall cases, the tax used to compute the credit
is the tax before any deduction for credits. 1n no event may any of these ratios exceed 1.0. The
Commissioner of the Department of Taxation and Finance may prescribe other methods which
reasonably reflect the portion of tax attributable to the QEZE.
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Thetax factor for corporate taxpayersis calculated as follows:

(1)  Article 9-A: The larger of the tax on the entire net income base or the minimum
taxable income base.

2 Article 32: The larger of the tax on entire net income or the alternative entire net
income.

3 Article 33: The larger of the tax on entire net income or entire net income plus
compensation.

The tax factor for corporate partnersisthe larger of the applicable tax determined in (1)
through (3) above, multiplied by aratio, the numerator of which is the partner’s income from the
QEZE partnership allocated within New Y ork State and the denominator of which isthe partner’s
entire income allocated within New York State. The term partner’s income from the QEZE
partnership means partnership items of income, gain, loss, deduction and New Y ork modifications
entering into entire net income, minimum taxable income, alternative entire net income, or entire net
income plus compensation, as the case may be. If the partner’sincome from the partnership is zero
or aloss, the tax factor is zero. The term partner’s entire income means entire net income,
minimum taxable income, alternative entire net income, or entire net income plus compensation, as
the case may be. The Commissioner of the Department of Taxation and Finance may prescribe other
methods which reasonably reflect the portion of tax attributable to the QEZE.

Example of tax factor calculation for corporate partners:

A corporation isa partner of a partnership that isa QEZE. The corporation’s entire net income (ENI) before allocation
is$1000. Thecorporation’ sentirenetincomebeforeallocationiscomprised of $600 businessincomeand $400 i nvestment
income. The corporation’s pro rata share of the QEZE partnership income is $300 (included in total ENI of $1000), of
which $200 is includable in business income and $100 is includable in investment income. The business allocation
percentage (BAP) of the corporation is 40% and the investment allocation percentage (1AP) of the corporation is 70%.
The New York State tax rate to be used for purposes of thisexampleis 7.5%. The tax factor for this corporate partner of
a QEZE partnership is calculated as follows:

Corporation’stax on ENI allocated to New York State
Corporation’s Total ENI $1000

Corporation’s Total ENI allocated to New York State

Businessincome x BAP = $600 x 40% $ 240
Investment income x |AP = $400 x 70% $ 280
Total corporation ENI alocated to New Y ork State $520

New Y ork State tax on allocated New Y ork ENI $520 x 7.5%= $39.00
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Corporation’s pro rata share of QEZE partnership income allocated to New York State*
Corporation’s pro-rata share of QEZE partnership income included in ENI $300
Allocated QEZE partnership income

QEZE partnership income includable in corporation’s businessincomex BAP= $200 x 40% = $80
QEZE partnership income includable in corporation’ s investment incomex |IAP= $100 x 70%= $70

Corporation’s pro rata share of QEZE partnership income allocated to New York State $150
Tax factor calculation

QEZE partnership income allocated to New Y ork State = $150 =.2885QEZE allocationratio
Corporation’s allocated New Y ork ENI 520

&

Tax factor :
New York tax on alocated ENI x QEZE allocation ratio = Corporate partner’ s tax factor
$39.00 x.2885 =$11.25 tax factor

* The partnership incomeis allocated to New Y ork State using the corporation’s BAP and | AP since those are the ratios
used to allocate partnership items of business and investment income to New Y ork State for purposes of calculating the
corporation’s New Y ork State tax.

Thetax factor for corporationswho file a combined report isthe amount of combined tax
(the larger of the applicable tax determined in (1) through (3) above) multiplied by a ratio, the
numerator of which is the amount of income of the QEZE alocated to New York State, and the
denominator of which is the combined group’s income. Combined groups which have one or more
members with losses (including the QEZE) compute the tax factor as described above without
including the loss(es) in either the numerator or the denominator. The Commissioner of the
Department of Taxation and Financemay prescribe other methodswhich reasonably reflect the portion
of tax attributable to the QEZE.

The tax factor for personal income tax taxpayers is the tax required to be shown on the
personal incometax return (ascomputed under section 601 paragraphs(a) through (d) of the Tax Law)
multiplied by the following ratios. In no event may any of these ratios exceed 1.0.

(D) Sole proprietors of QEZESs: The numerator of the ratio is the income from the QEZE (net
profit from federal Schedule C and any modifications required under section 612 of the New
York State Tax Law) which is alocable to New York State and included in the sole
proprietor’ sNew Y ork adjusted grossincome. If the QEZE’ sincomeiszero or aloss, the tax
factor is zero. The income from the QEZE alocable to New York State is the QEZE's
income from New York State sources. For a nonresident of New York State, this is the
income from the QEZE included in the New Y ork State amount column of Form IT-203,
Nonresident and Part-Year Resident Income Tax Return. The denominator of theratio is
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New Y ork adjusted gross income as shown on the sole proprietor’s New Y ork State return.
Personal income tax taxpayers who have included losses in the computation of their New
Y ork State adjusted gross income compute the tax factor as described above without regard
to the loss(es).

Personal income tax taxpayers that are partners of QEZE partnerships: The numerator of the
ratio is the partner’s income from the QEZE partnership alocable to New York State and
included in New Y ork adjusted grossincome. The term “partner’s income from the QEZE
partnership” means partnership items of income, gain, loss, deduction and modifications
entering into New York adjusted gross income. If the partner’s income from the QEZE
partnership is zero or aloss, the tax factor is zero. Theincome from the QEZE allocable to
New York Stateisthe QEZE partnership incomefrom New Y ork State sources. (Thisshould
be provided to the partner by the partnership.) For a nonresident of New Y ork State, thisis
the partnership income from the QEZE partnership included in the New Y ork State amount
column of Form IT-203, Nonresident and Part-Year Resident Income Tax Return. The
denominator of theratio is New Y ork adjusted gross income as shown on the partner’s New
York State tax return. Persona income tax taxpayers who have included losses in the
computation of their New York State adjusted gross income compute the tax factor as
described above without regard to the loss(es).

Shareholders of New Y ork S corporations which are QEZES. The numerator of theratio is
the shareholder’ s income from the New York S corporation which is a QEZE allocable to
New Y ork Stateand included in New Y ork adjusted grossincome. Do not include any wages
paid by the QEZE S corporation to the sharehol der in the sharehol der’ sincomefromthe QEZE
S corporation allocable to New York State. If the shareholder’s income from the QEZE S
corporation is zero or aloss, thetax factor is zero. Theincome from the QEZE S corporation
alocableto New Y ork Stateisthe QEZE S corporationincomefrom New Y ork State sources.
(This should be provided to the shareholder by the New York S corporation.) For a
nonresident of New Y ork State, thisisthe New Y ork S corporation income from the QEZE
S corporation included inthe New Y ork State amount column of Form 1T-203, Nonresident
and Part-Year Resident Return. The denominator of the ratio is New Y ork adjusted gross
income as shown on the shareholder’s return. Personal income tax taxpayers who have
included losses in the computation of their New Y ork State adjusted gross income compute
the tax factor as described above without regard to the loss(es).

These provisions are effective for al tax years.

(Tax Law, section 16(f))
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Amount of credit
The amount of the credit is the product of the following four factors:

(D) the benefit period factor;

()] the employment increase factor;
3 the zone allocation factor; and
4 the tax factor.

(D) x (2) x (3) x (4) = Amount of QEZE Tax Reduction Credit
(Tax Law, section 16(b))
Application of the credit

The legidation provides that a business enterprise may be a QEZE for up to 15 years.
However, since the benefit period factor for year 15 iszero, thereisno credit available for that year.
The credit will be available for each of the first 14 years during the business tax benefit period, but
only for those taxable years for which the employment test is met.

A business enterprise that becomes a certified Empire Zone business under Article 18-B of
the General Municipal Law and subsequently has its certification revoked under that article will

ceaseto bea QEZE onthefirst day of the taxable year in which the business enterprise’ s certification
isrevoked for purposes of Articles 9-A, 22, 32 and 33.

For Article 9-A taxpayers, the credit deducted for each taxable year cannot reduce the tax to
an amount less than the fixed dollar minimum. However, Article 9-A taxpayers that have a zone
allocation factor of 100% are not subject to this limitation and the credit deducted for each taxable
year can reduce the tax to zero.

For Article 32 and 33 taxpayers, the credit deducted for each taxable year cannot reduce the
tax to an amount less than the fixed minimum tax of $250.

For Article 22 taxpayers, the credit deducted for each taxable year can reduce the tax to zero.
The credit may not be applied against the MTA surcharge under Article 9-A, 32, or 33.

Any amount of thecredit not deductibleinthe current taxableyear may not be credited, carried
over or refunded.

(Tax Law, Sections 14(i), 210.28, 606(cc), 1456(p) and 1511(s))
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EXAMPLE 1

Company ABC, acorporation subject to tax under Article 9-A, wasincorporated in New Y ork State on January 2, 1990,
and became zone-certified under Article 18-B of the General Municipal Law on July 15, 2001 (the test date). For tax
purposes, Company ABC files on a calendar year basis. Company ABC conducts businessin only one zone in which it
is certified, and has no other operationsin New Y ork State outside Empire Zones (EZS).

Part 1. EMPIRE ZONE EMPLOYEES- Computation of average number of employees (excluding general executive
officers) employed full-timefor at least one-half of the taxable year within all zonesfor the current taxable year
and the five-year base period.

Year | March | June September December | Total Average#
31 30 30 31 of
employees
Number of full-time
employees within all EZs
for the current taxable 2002 51 51 51 50 203 50.75
year:
Number of full-time
employees within all EZs
for thefive-year base
period:
Base Year 1 1996 31 31 30 30 122
Base Year 2: 1997 30 30 32 32 124
Base Year 3: 1998 31 31 30 30 122
Base Year 4: 1999 30 30 30 30 120
Base Year 5: 2000 30 30 30 30 120
Total full-time employees
within all EZsfor the
five-year base period: 608
Average full-time employees within all EZsin the five-year base period (total divided by the
number of datesin base period, in thisexamplethereare 20): 30.40

The average number of full-time employees within al EZs (employment number) in the current taxable year exceedsthe
average number of full-time employees within all EZs (employment number) for the base period.
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Part 22 NEW YORK STATE EMPLOYEES OUTSIDE EMPIRE ZONES- Computation of average number of
employees (excluding general executive officers) employed full-time for at least one-half of the taxable year in
New York State outside all Empire Zones (EZs) for the current taxable year and five-year base period.

Year | March June | September | December | Total | Average#
31 30 30 31 employees
Number of full-time
employeesin New York
State outside EZs for the
current taxable year: 2002 0 0 0 0 0 0
Number of full-time
employeesin New York
State outside EZsfor the
five-year base period:
Base Year 1: 1996 0 0 0 0 0
BaseYear 2: 1997 0 0 0 0 0
Base Year 3: 1998 0 0 0 0 0
Base Year 4: 1999 0 0 0 0 0
Base Year 5: 2000 0 0 0 0 0
Total full-time employees
in New York State outside
EZsfor thefive-year base
period 0
Average full-time employeesin New York State outside EZsin the five-year base period (total
divided by the number of datesin base period, in thisexample there are 20): 0

The average number of full-timeemployeesin New Y ork State outside Empire Zones (employment number) in the current
taxable year equals the average number of full-time employeesin New Y ork State outside Empire Zones (employment

number) for the base period.

The employment test for taxable year 2002 has been satisfied since both Parts 1 and 2 of the employment test have been

met.
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Part 3: TEST YEAR EMPLOYMENT NUM BER- Computation of average number of full time employees (excluding
general executive officers) for thetest year (taxable year ending 12/31/2001). Include only employeesworking in zones

in which the QEZE is certified.

Year | March [ June September | December | Total Average #
31 30 30 31
Number of full-time
employeesin all EZs
for thetest year: 2001 40 40 40 40 160 40

Part 4. CALCULATION OF THE AMOUNTSOF EMPIRE ZONESCREDITS

CREDIT FOR REAL PROPERTY TAXES:

Company ABC isa QEZE because it is a zone-certified business and has met the employment test for the current taxable

year. Company ABC paid $75,000 of real property taxes in the current taxable year.

Current Taxable Year Ending 12/31/2002 Computation
Factor 1: Benefit period factor
Y earsonethrough ten, enter 1.0 10
Factor 2: Employment increase factor
A. Average employment within the zones in which the taxpayer iscertified in 50.75
current taxable year
Aver age employment within the zones in which the taxpayer is certified in 40
test year
Excess of employment for taxable year over test year, divided by
test year employment (50.75-40=10.75) - 40 = .2688
B. Average employment within the zonesin which the taxpayer iscertified 50.75
in current taxable year
Average employment within the zonesin which the taxpayer is certified 40
in test year
Excess of employment for taxable year over test year, divided by 100
(50.75-40=10.75) + 100 = 1075
Higher of " A" or "B" above, not to exceed 1.0 .2688
Factor 3: Real Property taxes paid or incurred during taxable year $75,000.00
Credit for Real Property Taxesin current taxable year: Product of factors 1, 2, and 3
$20,160.00
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TAX REDUCTION CREDIT:

Company ABC computes $500,000 of tax on its entire net income base for its taxable year ending 12/31/2002, whichis
greater than the amount of tax on its minimum taxable income base. It has $5,000,000 of property and $1,000,000 of
payroll within the zone in which it is certified in the current tax year. All of Company ABC's New Y ork property and

payroll islocated within this zone.

Current Taxable Year Ending 12/31/2002 Computation
Factor 1: Benefit period factor
Year onethrough ten, enter 1.0 1.00
Factor 2: Employment increase factor
A. Average employment within all EZsin current tax year
Average employment within all EZsin test year 50.75
Excess of employment for taxable year over test year divided 40
by test year employment
(50.75-40=10.75) ~ 40 = .2688
B. Average employment within all EZs in current taxable year 50.75
Average employment within all EZsin test year 40
Excess of employment for the taxable year over test year
divided by 100 (50.75 - 40 = 10.75) + 100 = 0.1075
Higher of "A" or "B" above, not to exceed 1.0 0.2688
Factor 3: Zoneallocation factor
A. Zone property in taxable year $5,000,000
New York State property in taxable year $5,000,000
Zone property percentage $5,000,000 + $5,000,000 = 100%
B. Zone payroll in taxable year $1,000,000
New York State payroll in taxable year $1,000,000
Zone payroll percentage $1,000,000 + $1,000,000 = 100%
C. Total of zone property and payroll per centages
divided by 2 (100% + 100% =200%) + 2= 100% 1.00
Factor 4: Tax Factor - amount of tax on entire net income
base $500,000.00
Tax Reduction Credit for current taxable year: Product of factors 1, 2, 3, and 4
$134,400.00
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EXAMPLE 2

Company XY Z, acorporation subject to tax under Article 9-A, wasincorporated in New Y ork State on January 15, 1990
and became zone-certified by the Commissioner of Economic Development on December 31, 2002 (test date). For tax
purposes, Company XY Z filesitstax return on acalendar year basis. Company XY Z has business activity in New Y ork
State both inside and outside empire zones. Company XY Z is certified in one empire zone.

EMPLOYMENT TEST:

Part 1: ZONE EMPLQOYEES - Computation of average number of employees (excluding general executive officers)
employed full-time for at least one-half of the taxable year within all zones for the current taxable year (year
claiming the credit) and five year base period.

Year | March June | September | December | Total Average #
31 30 30 31 employees
Number of full-time
employees within all EZs
for the current taxable 2002 430 430 430 430 1720 430
year:
Number of full-time
employees within all EZs
during thefive-year base
period:
Base Year 1: 1996 350 350 350 350 1400
Base Year 2: 1997 350 350 350 350 1400
Base Year 3: 1998 350 350 350 350 1400
Base Year 4: 1999 350 350 350 350 1400
Base Year 5: 2000 350 350 350 350 1400
Total full-time employees
within all EZsfor thefive- 7,000
year base period:
Aver age full-time employees within all EZsin the five-year base period (total divided by the
number of datesin base period, in thisexample there are 20 dates): 350

The average number of full-time employeeswithin all EZs (employment number) in the current taxable year exceeds the
average number of full-time employees within all EZs (employment number) for the base period.
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Part 2. NON-ZONE NEW YORK STATE EMPLOY EES- Computation of average number of employees (excluding
general executive officers) employed full-timefor at least one-half of thetaxable year in New Y ork State outside
the zones for the current taxable year and five year base period.

Year | March June | September | December | Total Average #
31 30 30 31 employees
Number of full-time
employeesin New York
State outsidethe EZsfor
the current taxable year: 2002 300 300 300 300 1200 300
Number of full-time
employeesin New York
State outsidethe EZsfor
thefive-year base period:
Base Year 1: 1996 200 200 200 200 800
Base Year 2: 1997 200 200 200 200 800
Base Year 3: 1998 200 200 200 200 800
Base Year 4 1999 200 200 200 200 800
Base Year 5: 2000 200 200 200 200 800
Total full-time employees
in New York State outside
the EZsfor thefive-year
base period: 4,000
Average full-time employeesin New York State outside of the EZs in the five-year base period
(total divided by 20 or number of datesin base period): 200

Theaverage number of full-timeemployeesin New Y ork Stateoutsideall EZs (employment number) inthe current taxable
year exceeds the average number of full-time employeesin New Y ork State outside all EZs (employment number) for the

base period.

The employment test for taxable year 2002 has been satisfied since both Parts 1 and 2 of the employment test have been

met.
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Part 3: TEST YEAREMPLOYMENT NUM BER — Computation of average number of full time employees (excluding
general executive officers) for the test year (taxable year ending 12/31/2001). Include only employees working in EZs

in which the QEZE is certified.

Average #
Year | March | June September | December | Total employees
31 30 30 31
Number of full-time
employeesin EZsin which
the QEZE iscertified for 2001 400 400 400 400 1600 400
thetest year:

Part 4. COMPUTATION OF THE AMOUNTS OF EMPIRE ZONE CREDITS

CREDIT FOR REAL PROPERTY TAXES:

Company XYZ isaQEZE becauseit is azone-certified business and has met the employment test for the current taxable
ear. Company XY Z paid $140,000 of eligible rea property taxesin the current taxable year.

Current Taxable Year Ending 12/31/2002

Computation

Factor 1: Benefit period factor

Y earsonethrough ten, enter 1.0

1.0

certified in current taxable year
certified in test year

divided by test year employment

certified in current taxable year

divided by 100

Factor 2: Employment increase factor

Excess of employment for taxable year over test year,

A. Average employment within the EZ in which the taxpayer is

Average employment within the EZ in which the taxpayer is

(430 - 400 = 30) + 400 =

Higher of "A" or "B" above, not to exceed 1.0

Average employment within the EZ in test year
Excess of employment for taxable year over test year
(430-400=30) + 100 =

B. Average employment within the EZ in which the taxpayer is

430

400

0.075

430

400

0.300

0.30

year

Factor 3: Real Property taxes paid or incurred during thetaxable

$140,000.00

2,and 3

Credit for Real Property Taxesin current taxable year: Product of Factors 1,

$42,000.00

Company XY Z is subject to the limitation on the amount of QEZE Real Property Tax Credit it may take in any tax year
(sinceit was certified after 8/1/2002). The limitation is the greater of the employment increase limitation or the capital
investment limitation, computed as follows:
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Limitation of the amount of QEZE Credit for Real Property Tax Credit

Employment increase limitation: I ncreasein employment number in EZsinwhich the QEZE iscertified in the current year
over the test year, times $10,000.

Current year employment number (430) lesstest year employment number (400) = Increasein employment number (30)
Employment increase (30) x $10,000 = $300,000 Employment increase limitation

Capital investment limitation: 10% of the cost or other basis of thereal property timesthe greater of (1) the percentage of
physical occupation of thereal property by the QEZE (including related persons) or (2) the percentage of the cost or other
basis attributabl e to the rehabilitation, construction or expansion of the real property.

Company XYZ's basisof thereal property for federal income tax purposes on 12/31/2002 is $7,000,000, and thisbasis
does not include any amounts attributable to the construction, expansion or rehabilitation of the property. The property
is 100% occupied by Company XY Z (the QEZE).

Capital investment limitation computation:

10% x basis x percentage of occupation by the QEZE = 10% (.10) x $7,000,000 x 100% (1) = $700,000

Since the capital investment limitation ($700,000) is greater than the employment increase limitation ($300,000),

the capital investment limitation is used to determine the maximum amount of QEZE real property tax credit allowed in

the current tax year. The amount of QEZE Real Property Tax Credit for the tax year ending 12/31/2002 is $42,000 and
does not exceed the limitation.
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TAX REDUCTION CREDIT:

Company XY Z has$2,000,000 of tax dueonitsentirenetincomebasefor taxableyear ending 12/31/2002, which isgreater
than the amount of tax on its minimum taxable income base. It has $7,500,000 of property and $4,500,000 of payroll
within the zonein thisyear. Company XY Z aso has $7,500,000 of property and $4,500,000 of payroll in New Y ork State
outside the zonein this year.

Taxable Year Ending 12/31/2002 Computation

Factor 1: Benefit period factor
Year onethrough ten, enter 1.0 1.0

Factor 2: Employment increase factor

A. Average employment within the EZ in which the taxpayer is

certified in current taxable year 430
Average employment within the EZ in which the taxpayer is
certified in test year 400

Excess of employment for taxableyear over test year, divided by
test year employment

(430 - 400 =30) + 400 = 0.075

B. Average employment within the EZ in which the taxpayer is

certified in current taxable year 430
Average employment within the EZ in test year
Excess of employment for taxable year over test year 400
divided by 100

(430- 400 =30) + 100 = 0.30

Higher of " A" or "B" above, not to exceed 1.0 0.30

Factor 3: Zone allocation factor (in EZsin which the QEZE is

certified)

A. ZoneProperty in taxable year $7,500,000
New York State Property in taxable year $15,000,000
Zone Property Percentage $7,500,000 + $15,000,000 = 50%

B. ZonePayrall in taxable year $4,500,000
New York State Payroll in taxable year $9,000,000
Zone Payroll Percentage  $4,500,000 + $9,000,000 = 50%

C. Total of Zone Property and Payroll Percentages
divided by 2 (50% + 50% =100%) + 2 = 50% .50

Factor 4: Tax factor - amount of tax on entire net income base

$2,000,000.00

Tax Reduction Credit for current taxable year: Product of factors1, 2, 3, and 4
$300,000.00




Addendum

-23- TSB-M-03(4)C
TSB-M-03(3)I
Corporation Tax
Income Tax
June 12, 2003

The information below represents the Internal Revenue Service's interpretation of the definition
of related person in section 465(b)(3)(C) of the Interna Revenue Code. Section 465 concerns the
limitations on deductionsto the amounts at-risk and theinformation below iscontained in IRS Publication
925, Passive Activity and At-Risk Rules— For usein preparing 2001 Returns. Infutureyears, you should
check section 465(b)(3)(C) to seeif the definition of related person has been amended.

Related personsinclude:

(1)

)
3)
(4)
(5)
(6)
®
9)
(10)
(11)
(12)

(13)
(14)

Members of afamily, but only brothers and sisters, half-brothers and half-sisters, a
spouse, ancestors (parents, grandparents, etc.), and lineal descendants (children,
grandchildren, etc.),

Two corporations that are members of the same controlled group of corporations
determined by applying a 10% ownership test,

Thefiduciaries of two different trusts, or thefiduciary and beneficiary of two different
trusts, if the same person is the grantor of both trusts,

A tax-exempt educational or charitable organization and a person who directly or
indirectly controlsit (or amember of whose family controlsit),

A corporation and an individual who ownsdirectly or indirectly more than 10% of the
value of the outstanding stock of the corporation,

A trust fiduciary and acorporation of which morethan 10%in value of the outstanding
stock isowned directly or indirectly by or for the trust or by or for the grantor of the
trust,

The grantor and fiduciary, or the fiduciary and beneficiary, of any trust,

A corporation and a partnership if the same persons own over 10% in value of the
outstanding stock of the corporation and more than 10% of the capital interest or the
profitsin the partnership.

Two S corporations if the same persons own more than 10% in value of the
outstanding stock of each corporation.

An S corporation and aregular corporation if the same persons own more than 10%
in value of the outstanding stock of each corporation,

A partnership and a person who owns directly or indirectly more than 10% of the
capital or profits of the partnership,

Two partnershipsif the same persons own more than 10% of the capital or profits of
each,

Two persons who are engaged in business under common control, and

An executor of an estate and a beneficiary of that estate.

To determinethe direct or indirect ownership of the outstanding stock of a corporation, apply
the following rules:

(1)

Stock owned directly or indirectly by or for a corporation, partnership, estate, or trust
is considered owned proportionately by or for its shareholders, partners, or
beneficiaries.
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2 Stock owned directly or indirectly by or for anindividual’ sfamily is considered owned
by theindividual. Thefamily of anindividual includesonly brothersand sisters, half-
brothers and half-sisters, a spouse, ancestors, and lineal descendants.

(3  Any stock in acorporation owned by an individual (other than by applying rule 2) is
considered owned directly or indirectly by theindividual’s partner.

When applying rule (1), (2) ,or (3), stock considered owned by a person under rule (1) is
treated as actually owned by that person. However, if aperson constructively owns stock because of
rule (2) or (3), heor shedoesnot own the stock for purposes of applying either rule (2) or (3) to make
another person the constructive owner of the same stock.



